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LIQUIDATED DAMAGES OF $26.9 
MILLION WERE NOT AN  
UNENFORCEABLE PENALTY 
Athens Generating Company, L.P. v.  
Bechtel Power Corporation 

Overview 

A utility company has recovered liqui-
dated damages from a contractor at the 
stipulated rate of $49,000 per day for 
each of three gas turbines. Although liq-
uidated damages totaled $26,950,000, 
the daily rate was a reasonable forecast 
of the damages the project owner might 
incur as a result of late substantial com-
pletion of the generating units. Lower 
actual damages, calculated in hindsight, 
were of no consequence. 

Background 

Athens Generating Company L.P. 
awarded a $522 million contract to 
Bechtel Power Corporation for engineer-
ing, procurement and construction (EPC) 
of a 1080-megawatt merchant power 
plant in Athens, New York, on the upper 
Hudson River. The plant included three 
gas turbines to be manufactured by Sie-
mens Westinghouse Power Corporation. 

The contract called for substantial com-
pletion of the project by no later than 
Aug. 12, 2003, with liquidated damages 
of $49,000 per day for late completion of 
each of the three gas turbines. Bechtel 
did not achieve substantial completion 

(Continued on page 2) 
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Liquidated damages for contractors’ late 
completion of projects frequently prove 
contentious. A contractor is aware of the 
stipulation when signing the contract. 
But when faced with the withholding of 
a substantial liquidated damages assess-
ment, the contractor usually argues the 
delay was not its fault and the liquidated 
damages clause is unenforceable. 

This was the scenario in a recent case in 
which a power plant contract called for 
liquidated damages of $49,000 per day 
for each of three turbines. Even after be-
ing credited for excusable delay, the con-
tractor faced more than $26 million in 
liquidated damages withholding. The 
contractor argued this was an unenforce-

able penalty—the liquidated damages 
assessment greatly exceeded the project 
owner’s actual cost of late completion 
and provided a windfall. The contrac-
tor’s argument failed and the owner kept 
the liquidated damages. 

Other cases reported this week involved 
bid responsiveness and the proper notice 
of appeal on a federal claim. A Florida 
court ruled that the failure to list prior 
projects rendered a low bid nonrespon-
sive. And, the Armed Services Board 
said no particular form or language is 
needed for a contractor to invoke its ap-
peal rights. 

__________ 
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until March 18, 2004. Athens refused to 
release the contract balance, assessing 
liquidated damages at the stipulated 
daily rate. 

Bechtel argued that it was not responsi-
ble for the late completion. Athens di-
rected a number of product modifica-
tions and project betterments. Work was 
also delayed by a tornado and a regional 
power outage. And, Athens suspended 
the use of fuel gas for 35 days because of 
a spike in price. 

Bechtel also challenged the enforceabil-
ity of the liquidated damages clause. The 
contractor said the daily rate of $49,000 
per turbine constituted an impermissible 
penalty. The actual cost incurred by Ath-
ens because of the late completion was 
far less, so recovery at the stipulated rate 
would produce a windfall for the project 
owner. The entire dispute was submitted 
to arbitration, as called for in the terms 
of the contract. 

The Ruling 

The panel of arbitrators found that the 
product modifications and project better-
ments alleged by Bechtel were within the 
scope of Bechtel’s contract. The Siemens 
technology for the gas turbines was con-
sidered “immature” and not yet proven 
in extensive commercial use. Bechtel 
was aware of this and assumed  
“technology risk” under the terms of the 
contract. “This technology risk included 

(Continued from page 1) 

the time and cost of implementing nu-
merous product modifications during 
the course of Bechtel’s performance of 
its obligations under the EPC contract.... 
To the extent that time delays and costs 
were caused by the implementation of 
these product modifications, such cost 
and time should be borne by Bechtel.” 

The arbitrators addressed Bechtel’s 
complaint that some of the modifica-
tions were not necessary to achieve sub-
stantial completion, yet the contractor 
was forced to proceed with the modifi-
cations, which further delayed comple-
tion. These were decisions that Siemens 
and Bechtel made for their own conven-
ience. There was no directive from the 
project owner. And in any event, the 
activities were not on the critical path of 
the work. 

Bechtel fared better with its other ex-
cusable delay allegations. The tornado 
affected temporary power. Bechtel was 
entitled to a one-day extension on two 
of the three turbines. The regional 
blackout also shut down temporary 
power at the site. Bechtel was entitled to 
a two-day extension on all three tur-
bines. And, the fuel gas suspension or-
dered by Athens delayed Bechtel’s work 
on all three turbines by 35 days. 

Even after accounting for excusable 
delay, the arbitrators said Bechtel was 
responsible for 208 days of late comple-
tion on unit 1, 179 days on unit 2, and 
148 days on unit 3. When the daily rate 
of $49,000 per turbine was applied, 
Bechtel was liable for liquidated dam-
ages of $26,950,000. 

Athens v. Bechtel (cont.) 
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“The fact that the 
quantum [of 
stipulated 
liquidated 

damages] may, 
with the benefit of 

hindsight, be 
higher than the 

other party 
actually suffered 

is of no 
consequence.” 

The arbitrators discussed in detail Bech-
tel’s contention that the liquidated dam-
ages clause of the contract was an unen-
forceable penalty. The arbitrators noted 
that the contract was negotiated at arm’s 
length between two very experienced, 
sophisticated business entities. These 
clauses are enforceable if the daily rate 
represents a reasonable forecast, at the 
time of contract formation, of the actual 
damages the project owner might incur 
as a result of late completion. 

Bechtel presented an expert witness, 
Laurie Oppel, who testified regarding 
the economics of operating the generat-
ing plant at the time Bechtel claimed, 
but Athens disagreed, that the plant was 
substantially complete. The arbitrators 
described Oppel as “a very qualified and 
candid witness,” but said her opinion 
addressed the actual damages Athens 
incurred as a result of late completion 
rather than the estimate used at the time 
of contract formation. “The fact that the 
quantum [of stipulated liquidated dam-
ages] may, with the benefit of hindsight, 
be higher than the other party actually 
suffered is of no consequence.” 
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In contrast, Athens’ expert witness, Mi-
chael J. King, addressed the estimates 
used in arriving at the daily rate of 
$49,000 per turbine. King testified that 
this had been a reasonable forecast, at 
the time of contract formation, of the 
actual damages Athens might incur as a 
result of late completion. The arbitrators 
found this testimony credible and ruled 
that the liquidated damages clause in the 
contract was enforceable. 

The arbitrators said the contract balance 
was $28,303,747. When the liquidated 

(Continued on page 4) 

Superior Court for the  
District of Columbia 

Athens Generating Company, L.P. v. 
Bechtel Power Corporation 
No. 6085-09  
Case participants:  For Athens Generating Co., 
L.P.: Judah Lifschitz. 
For Bechtel Power Corp.: David Buoncristiani. 
[Download the complete opinion from the  
Construction Claims Online website.] 
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damages of $26,950,000 were deducted, 
Bechtel was awarded $1,353,747. Ath-
ens submitted the final arbitration award 
to the Superior Court for the District of 
Columbia for confirmation. 

Conclusion 

An authoritative and persuasive expert 
opinion is not effective if it does not 
address the necessary elements of re-
covery. In this case, an element was the 
reasonableness of the estimated dam-
ages at the time of contract formation. 

__________ 

BID NONRESPONSIVE DUE TO 
FAILURE TO LIST PRIOR  
PROJECTS 
American Engineering and Development 
Corp. v. Town of Highland Beach 

Overview 

A Florida court has upheld a municipal-
ity’s rejection of a low bid as nonre-
sponsive because the bidder failed to list 
prior projects, as required by the solici-
tation, in its bid. 

Background 

The Town of Highland Beach solicited 
bids for construction of a municipal pro-
ject. The bid solicitation instructed bid-
ders to list prior projects they performed 
for municipalities as a prime contractor. 

American Engineering and Develop-
ment Corp. (AED) submitted the low 
bid, but failed to list prior projects in its 
bid. The town rejected the bid and an-
nounced award of the contract to the 
second low bidder. AED sought injunc-
tive relief, arguing that the failure to list 
projects did not establish that AED was 
not a qualified or responsible bidder. 

The Ruling 

The Court of Appeal of Florida said it is 
important to distinguish a “responsible 

(Continued from page 3) 
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The Court of 
Appeal of Florida 
said it is important 

to distinguish a 
“responsible bidder” 
from a “responsive 

bidder.” 

bidder” from a “responsive bidder.” A 
responsible bidder is one that possesses 
the resources, skills and integrity to 
fully perform the contract requirements. 
A responsive bidder is one that submits 
a bid or proposal that complies in all 
material respects with the solicitation. 

In this case, said the court, AED could 
very well be a responsible bidder. But, 
AED failed to comply with the bid so-
licitation when it failed to include infor-
mation regarding prior municipal pro-
jects. The town was entitled to reject the 
low bid as nonresponsive and award the 
contract to the second low bidder. 

Conclusion 

Generally, bid responsiveness must be 
established on the face of the bid itself 
at the time of bid opening. Bidder re-
sponsibility, however, can be estab-
lished after bid opening and prior to 
contract award. Past experience relates 
to bidder responsibility. The court ap-
parently believed, however, that be-
cause the prior project list was expressly 
required by the solicitation, it became a 
matter of bid responsiveness. 

This opinion is contrary to the federal 
procurement rule in which a bidder has 
until contract award to establish its re-
sponsibility, even when general respon-
sibility requirements are stated in the 
solicitation. Matter of Williams Electric 
Co., Inc., Comp. Gen. No. B-210184 
(January 10, 1983). Consequently, a bid 
was responsive despite the failure to 
include the required performance his-
tory of the bidder. Matter of BBC 
Brown Boveri, Inc., Comp. Gen. No. B-
227903 (September 28, 1987). The 
same rule applied regarding a required 
qualification statement. Matter of 
Scherr Construction Co., Inc., Comp. 
Gen. No. B-234778 (May 25, 1989). A 
bid was even responsive despite the bid-
der’s failure to include the required 
proof of a state contractor’s license. 
Matter of United Pacific Corp., Comp. 
Gen. No. B-221839 (April 9, 1986).  

__________ 

Case Summaries (cont.) 
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APPEAL RIGHTS DETERMINED 
BY CONTRACTOR’S CLAIM  
SUBMITTAL 
Appeal of Montage, Inc. 

Overview 

The Armed Services Board of Contract 
Appeals has ruled that a contractor’s 
appeal rights under the Contract Dis-
putes Act are determined by the suffi-
ciency of the claim submitted to the 
government contracting officer, not by 
the information in the notice of appeal 
to the board. 

Background 

The U.S. Navy awarded a contract to 
Montage Inc. for the design and con-
struction of a river terrace at the Wash-

(Continued on page 6) 

Design & Construction: Achieve More Reliable 
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Wednesday, December 2, 2009  
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In the current difficult economic climate it is more important than ever to tightly con-
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Court of Appeal of Florida, 
Fourth District 

American Engineering and Development 
Corp. v. Town of Highland Beach 
No. 4D09-3225 
October 28, 2009  
Case participants:  For American Engineering 
and Development Corp.: Kerry H. Lewis. 
For the Town of Highland Beach: George P. 
Roberts, Jr. 
Before:  Judges Polen, Stevenson and Gerber.  
Opinion by:  Judge Polen. 
Outcome:  Contractor’s appeal denied. 
[Download the complete opinion from the  
Construction Claims Online website.] 
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ington Navy Yard. Montage later sub-
mitted an uncertified request for an eq-
uitable adjustment seeking a time exten-
sion and a price increase. The Navy 
contracting officer denied the request. 
Montage then filed a notice of appeal 
with the board. Attached to the notice 
was a copy of a properly certified claim. 

The Navy moved to dismiss the appeal, 
saying the certified claim was never 
presented to the contracting officer. The 
board convened a telephone conference 
with the parties to expedite the delivery 
of a certified claim to the contracting 
officer. 

Montage later filed a document labeled 
“Status Report” with the board. The 
report said the contracting officer de-
nied the claim in its entirety and Mon-
tage intended to proceed with its appeal. 
The board initially took no action on the 
status report, but then realized Montage 
intended to file an appeal. The board 
docketed the appeal with a new case 
number. 

The Navy moved to dismiss the appeal 
for lack of jurisdiction. The Navy said 
Montage had failed to file a proper no-
tice of appeal of the denial of the claim. 
More than 90 days had passed since the 
denial, so the contractor had lost its ap-
peal rights. 

The Ruling 

The board said no particular language or 
form is required to file an appeal. Mon-
tage’s “Status Report,” filed well within 
90 days of the denial, expressed the de-
sire to appeal the contracting officer’s 
denial of the claim. The appeal was 
timely and was properly docketed. 

(Continued from page 5) 
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“The fact that the 
filing was not titled 
‘Notice of Appeal’ 
does not prohibit the 
Board from treating 
it as a proper notice 
pursuant to Board 

Rule 3.” 

“Whether the Board has jurisdiction is 
determined by the adequacy or suffi-
ciency of the submission to the contract-
ing officer, not by the information in the 
notice of appeal or complaint submitted 
to the Board. In this matter, it is undis-
puted the appellant’s claim was submit-
ted to the contracting officer and that 
the contracting officer issued a final 
decision denying appellant’s claim in its 
entirety…. 

“As soon as it was discovered that the 
‘Status Report’ evinced a desire to ap-
peal the claim denial, the Board appro-
priately docketed the appeal. The fact 
that the filing was not titled ‘Notice of 
Appeal’ does not prohibit the Board 
from treating it as a proper notice pursu-
ant to Board Rule 3.” 

Conclusion 

Unlike a notice of appeal, which can be 
“in any form,” the claim itself must in-
clude certain elements stipulated in the 
Contract Disputes Act and must be 
properly certified. 

__________ 

Case Summaries (cont.) 

Armed Services Board of  
Contract Appeals  

Appeal of Montage, Inc. 
No. 56796  
November 5, 2009  
Case participants:  For Montage, Inc.: Eric R. 
Stanco. 
For the U.S. Navy: Robert C. Ashpole. 
Before:  Judges Wilson, Stempler and Thomas.  
Opinion by:  Judge Wilson. 
Outcome:  Government’s motion to dismiss 
appeal for lack of jurisdiction denied. 
[Download the complete opinion from the  
Construction Claims Online website.] 
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